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Def endant s- Appel | ants Davi d Rai ke and Shawn Rai ke,
i ndividually and as trustees of the Raike Irrevocable Children' s
Trust of 1994, appeal fromthe third circuit court’s:* (1) order
denying their notion for partial summary judgnent, filed on
Septenber 14, 1995; (2) denial of their notion in |limne
regardi ng Frances Fox Lincoln’s intent made on Decenber 18, 1996;
(3) order denying their notion for judgnment notw thstanding the

verdict, filed on July 8, 1997; (4) order denying their notion

1 The Honorable Ronald | barra presided over this case.



for declaratory judgnent regardi ng non-nerger of estates, filed
on July 8, 1997; (5) order denying their notion to alter or anend
judgment, filed on July 8, 1997; (6) order awarding attorney’s
fees, filed on July 8, 1997; and (7) anended final judgnent,
filed on August 8, 1997, in favor of Plaintiffs-Appellees Mark
Kinball, Keith Kinball, and Craig Elevitch. On appeal, the

Rai kes argue that the circuit court erred by: (1) denying their
nmotion for judgnment notw thstanding the verdict because (a) the
| ease was void due to an illegal subdivision and (b) the record
was legally insufficient to support the jury’ s finding of an
inplied easenent; (2) denying their nmotion in |imne regarding
the intent of the original owner, Frances Fox Lincoln, because
the “comon source of title” rule prevented the Kinballs from
chal l enging the Raikes’ title; (3) denying their notion for
partial sumrary judgnent because the doctrine of nerger of
estates was inapplicable and, thus, the | ease applied to al
155.7 acres specified in the | ease; (4) denying their notion for
decl aratory judgnent regarding the doctrine of nerger because the
| ease applied to all 155.7 acres specified in the |ease;

(5) denying their notion to alter or anend the judgnent on
speci al verdict because it was not supported by the jury's
speci al verdict, the evidence, or applicable law, (6) entering
its anended final judgnent because it was not supported by the
jury’s special verdict, the evidence, or applicable |Iaw, and

(7) granting the Kinballs and Elevitch’s notion for award of

attorney’ s fees because there was no supporting authority.
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First, because the lease is void due to an illega
subdi vi sion and the record does not support a finding of an
i npli ed easenment, we vacate the circuit court’s (1) denial of the
Rai kes’ nmotion in limne regarding Lincoln’s intent, (2) order
denying the Rai kes’ notion for judgnment notw thstanding the
verdict, (3) order denying the Raikes’ notion to alter or anend
t he judgnent on special verdict, and (4) anmended final judgnent.
Second, because attorney’s fees are not provided for by
agreenent, the circuit court erred in its award and we vacate the
circuit court’s (1) order awarding attorney’s fees and (2) the
amended final judgnent concerning such award. Because the |ease
is void, we do not address the issue concerning the doctrine of
merger. We remand for further proceedings — including the
fashioning of any equitable renmedies that may be appropriate —
consi stent with this opinion.

| . BACKGROUND

A. Fact ual Backqgr ound

This case centers on a di spute concerning three
adjoining |l and parcels in Holualoa on the island of Hawai i :
(1) a 0.8-acre lot, which is currently owned by Keith Kinball;
(2) a 17.7-acre lot, which is currently owned by the Raikes; and
(3) a 139-acre lot, which is currently owned by the Kinballs.
Oiginally, Lincoln owed all three parcels, and her

resi dence straddl ed the boundary |ine between the 0.8-acre and



17.7-acre lots.? On January 12, 1988, Lincoln |eased, for 45
years, both the 17.7-acre and 139-acre lots to Mark Kinball for
organic farmng. The |ease specifically exenpted “[a]n area of
one acre surrounding [Lincoln s] residence.” |In addition,
Lincoln “reserve[d] an easenent for access and utility purposes
from Manal ahoa Hi ghway to her residence over the [17.7-acre
lot].”

Al nost three years later, Lincoln sued Mark Kinball,
claimng that the | ease was voidable. A jury, however, found
that the |lease was valid, and this court affirmed on appeal. See

Kinball v. Lincoln, 72 Haw. 117, 809 P.2d 1130 (1991).

On March 16, 1993, follow ng Lincoln’s death in August
1991, the Lincoln Trustees recorded with the State of Hawai i
Bureau of Conveyances their conveyance of (1) the 17.7-acre |ot,
subject to the lease, to the Raikes, and (2) the 139-acre | ot,
subject to the |lease, and the 0.8-acre lot to the American
Friends Service Conmttee (AFSC), through quitclaimdeeds.

On Septenber 17, 1993, David Raike clainmed in a letter

that Mark Kinball had defaulted on his |lease by, inter alia,

failing to (1) pay rent and (2) use the requisite anmount of
acreage for the cultivation of crops.
In response, on Septenber 25, 1993, Mark Kinball wote

a letter to David Rai ke, who now possessed Lincoln s residence,

2 About two-thirds of the residence, including the barn, sits on the
17.7-acre lot, while the remaining one-third is on the 0.8-acre |ot.
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provi ding notice of eviction. Kinball explained that the | ease
excl uded the residence and surroundi ng one acre of land “to all ow
only Frances Lincoln to use her hone for the rest of her life.”
On January 18, 1994, AFSC conveyed by warranty deed its
interest in the 0.8-acre and 139-acre lots to the Kinballs.
Specifically, AFSC conveyed a two-thirds undivided interest to
Mark Kinball, and a one-third undivided interest to Keith
Ki nbal | .
On August 23, 1994, Mark Kinball quitclainmed his
interest in the 0.8-acre lot to his brother, Keith Kinball.

B. Procedural History

G ven these changes in ownership and clains, on
August 2, 1994, the Kinballs filed a conplaint requesting
decl aratory judgnent to determne their rights and obligations
with respect to the 17.7-acre lot. The Raikes filed a
counterclaimon May 31, 1995, requesting a declaratory judgnment
that the Kinballs had breached the |ease.

On June 7, 1996, the Raikes noved to join Craig
El evitch, who Mark Kinball had hired to work and |live on the
land, as a plaintiff. The circuit court granted the notion.

1. | npl i ed easenent

In a notion in |imne, the Raikes sought to exclude al
evi dence of Lincoln’s intent regarding the | ease’ s excl usion of
one acre. Wiile the Kinballs contended that the anbiguity of the
| ease justified the court’s allow ng evidence of Lincoln's

intent, the Rai kes countered that the “conmpn source of title”
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rul e precluded such evidence. The circuit court denied the
Rai kes’ noti on.

At trial, the Kinballs and El evitch adduced evi dence,
over the Rai kes’ objection, to show that before (1) the Lincoln
Trustees recorded their quitclai mdeeds on March 16, 1993 and
(2) the execution of the |ease, Lincoln intended to create an
i nmplied easenent in favor of the 0.8-acre lot for the exclusive
use of the residence and the one acre exenpted fromthe | ease.

The jury returned its special verdict in favor of the
Kinbal I s and El evitch on Decenber 23, 1996, finding that Keith
Ki nbal | has the “right to use the house and one acre surrounding
t he house.”

On January 3, 1997, the Raikes filed their notion for
j udgnent notw thstanding the verdict. The Rai kes contended that
the | ease constituted an illegal subdivision. |In particular,
they argued that, at trial, the Kinballs and El evitch had proven
t hat the exclusion of one acre fromthe |ease violated the
County’s subdivision code. |In response, the Kinballs and
El evitch countered that the creation of an easenent, which was
specifically exenpted by the code, prevented the | ease from being
illegal. The circuit court denied the Raikes’ notion.

The court then entered its judgnment on special verdict
in favor of the Kinballs and Elevitch on January 21, 1997. The
court declared that Keith Kinball was

the owner of an exclusive perpetual easement in favor of and
appurtenant to [the 0.8-acre |lot] over and across [the 17.7-
acre lot], for the purposes of using and maintaining the
house, and using, maintaining the surrounding one acre
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descri bed on Exhibit A for gardening, access, farmng,

| andscapi ng and ot her reasonabl e uses and purposes, together
with an easement over and across [the 17.7-acre |lot] for
access and utility purposes.

On January 31, 1997, the Raikes filed their notion to alter or
anend the judgnent on special verdict, which the circuit court
deni ed.

On August 8, 1997, the circuit court issued its anmended
final judgnent in favor of the Kinballs and El evitch.

2. Mer ger of estates

On July 24, 1995, the Raikes filed a notion for parti al
sumary judgnent, in which they argued that the doctrine of
merger of estates did not apply to the 155.7 acres® subject to
the |l ease. The circuit court denied the notion.

At trial, Mark Kinball clainmed that, under the doctrine
of nmerger, he and Keith could cancel the | ease with respect to
the 139-acre lot. On January 13, 1997, the Raikes filed their

notion for declaratory judgnent asserting, inter alia, that

(1) the 155.7 acres covered by the | ease were not divisible,
(2) the lease of 155.7 acres to Mark Kinball did not nerge into
the Kinballs’ title to the reversionary interest in the 139
acres, and (3) the |l ease of 155.7 acres did not nmerge into Mark
Kinbal | s undi vided two-thirds interest in the 139-acre parcel.

The circuit court denied the notion.

3 Includes the 139-acre and 17.7-acre lots, mnus the one acre
surrounding Lincoln's residence that was specifically exenpted by the |ease
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3. Attorney’'s fees

On January 7, 1997, the Kinballs and Elevitch filed
their notion for an award of attorney’s fees. Although the
Rai kes opposed the notion, the circuit court granted it.

On August 8, 1997, the circuit court issued its anmended
final judgnent in favor of the Kinballs and El evitch, awarding
them attorney’s fees of $43,000.00 and costs of $4,552. 14,

1. STANDARDS OF REVI EW

A. Mbtion in Linmne Regarding the Intent of Lincoln

The motion in limne to exclude all evidence of
Lincoln’s intent regarding the | ease’s exclusion of one acre is
an evidentiary decision based on Hawai‘ Rules of Evidence (HRE)
Rul es 401 and 402, whose application can yield only one correct
result. Accordingly, we review the circuit court’s grant of

noti on under the right/wong standard. See State v. Wite, 92

Hawai i 192, 204, 990 P.2d 90, 102 (1999) (quoting State v.
Wal | ace, 80 Hawai ‘i 382, 409, 910 P.2d 695, 722 (1996)).

B. Judgnent Notwi t hst andi ng t he Verdi ct

It is well settled that a trial court’s rulings on

directed verdict or [judgnment notwi thstanding the
verdict] [(]JIJNOV[)] motions [are reviewed] de novo.
Verdi cts based on conflicting evidence will not be set
aside where there is substantial evidence to support
the jury's findings. W have defined “substanti al

evi dence” as credible evidence which is of sufficient
quality and probative value to enable a [person] of
reasonabl e caution to support a concl usion

In deciding a motion for directed verdict or
JNOV, the evidence and the inferences which may be
fairly drawn therefrom must be considered in the |ight
most favorable to the nonmoving party and either
notion may be granted only where there can be but one
reasonabl e conclusion as to the proper judgment.
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Carr v. Strode, 79 Hawai‘ 475, 486, 904 P.2d 489, 500

(1995). Thus, “[w] here there is conflicting evidence, or
there is insufficient evidence to make a one-way verdict
proper, [JNOV] should not be awarded.” 1d. at 487, 904 P.2d

at 501 (citing Guaschino v. Eucalyptus, Inc., 3 Haw. App
632, 643, 658 P.2d 888, 896 (1983) (internal quotation
signals and citation omtted).

In re Estate of Herbert, 90 Hawai ‘i 443, 454, 979 P.2d 39, 50

(1999) (quoting Lee v. Aiu, 85 Hawai‘i 19, 30-31, 936 P.2d 655,

666-67 (1997) (citation omtted)).

C. Motion for Partial Summary Judgnent

This court reviews a circuit court’s award or denial of
sumary judgnent de novo under the sanme standard applied by the

circuit court. See Shoppe v. Gucci Anerican, Inc., 94 Hawai ‘i

368, 376, 14 P.3d 1049, 1057 (2000) (quoting Anfac, Inc. v.

VWi ki ki Beachconber Inv. Co., 74 Haw. 85, 104, 839 P.2d 10, 22,

reconsi deration denied, 74 Haw. 650, 843 P.2d 144 (1992)

(citation omtted)). In other words:

[ S]unmary judgnent is appropriate if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of | aw.

ld. (quoting Anfac, Inc., 74 Haw. at 104, 839 P.2d at 22

(citations and internal quotation signals omtted)) (citing
Hawai i Rules of Civil Procedure (HRCP) Rule 56(c) (1990)). In
addition, this court nmust “view all of the evidence and the
i nferences drawn therefromin the |light nost favorable to [the

party opposing the notion].” 1d. (quoting TSA Int’l, Ltd. V.

Shim zu Corp., 92 Hawai ‘i 243, 251-53, 990 P.2d 713, 721-23

(1999) (quotation omtted) (brackets in original)).



D. Mbtion for Declaratory Judgnent

Because the Rai kes’ notion for declaratory judgnment
regardi ng the doctrine of merger presents a question of law, this
court reviews the circuit court’s denial of such notion de novo.

See Koolau Agric. Co. v. Commi ssion on Water Resource Mynt., 83

Hawai i 484, 488, 927 P.2d 1367, 1371 (1996) (citation omtted).

E. Motion to Alter or Anend Judgnent

“A notion nmade pursuant to Hawai‘i Rules of G vil
Procedure (HRCP) Rule 59(e) to alter or amend the judgnent is

revi ewed under the abuse of discretion standard.” Shanghai | nv.

Co. v. Alteka Co., 92 Hawai‘i 482, 492, 993 P.2d 516, 526, as

anended, (2000), overruled on other grounds by, Blair v. Ing, 96

Hawai ‘i 327, 329, 31 P.3d 184, 186 (2001) (citing Gossinger v.

Associ ation of Apartnent Omers of the Regency of Ala Wai, 73

Haw. 412, 425, 835 P.2d 627, 634 (1992)). “The trial court
abuses its discretion when it clearly exceeds the bounds of
reason or disregards rules or principles of law or practice to

t he substantial detrinent of a party litigant.” Kaneohe Bay

Cruises, Inc. v. Hrata, 75 Haw. 250, 258, 861 P.2d 1, 6 (1993)
(citations omtted).

F. Attorney’s Fees

This court reviews the circuit court’s granting of
attorney’s fees under the abuse of discretion standard. See

Wi nberg v. Mauch, 78 Hawai‘i 40, 52-53, 890 P.2d 277, 289-90

(1995) (quoting Coll v. MCarthy, 72 Haw. 20, 28-29, 804 P.2d

881, 887 (1991) (citations omtted)).
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I11. DI SCUSSI ON

The three principal issues in this case are:
(1) whether the lease is void due to an illegal subdivision;
(2) whether the record supports a finding of an inplied easenent;
and (3) whether attorney’s fees can be awarded to the Kinballs
and Elevitch. W address each in turn.

A |11 egal Subdivision

The Hawai ‘i County Subdi vi sion Code 8 23-76 prescribes
that “[1]and shall not be offered for sale, |ease or rent in any
subdi vi si on, nor shall options or agreenents for the purchase,
sale, leasing or rental of the |land be nmade until approval for
recordation of the final plat is granted by the director.” In

turn, “subdivided | and” is defined as

i mproved or uninmproved | and or |ands divided into two or
more | ots, parcels, sites, or other divisions of |and for
the purpose, whether inmrediate or future, of sale, |ease,
rental, transfer of title to or interest in, any or all such

parcels, . . . and when appropriate to the context, rel ates
to the process of subdividing of the land or territory
subdi vi ded.

Code § 23-3(30) (enphases added).

Here, Lincoln divided the 17.7-acre lot into two parts:
(1) the 16.7-acre parcel to be |eased and (2) the 1-acre parcel
that was excluded fromthe | ease. Thus, Lincoln was required to
seek approval of such subdivision, as required by the Hawai ‘i
County Code.* Because Lincoln failed to conply with the

subdi vi sion requirenents, the lease is void. See generally A v.

4 We note that the 45-year |ease does not qualify as a farm
subdi vi si on, as defined by Hawai‘i County Code § 23-113, which provides for a
maxi mum | ease term of thirty years.
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Frank Huff Agency, 61 Haw. 607, 618, 607 P.2d 1304, 1312 (1980),

overrul ed on other grounds by, Robert’'s Haw. Sch. Bus, Inc. V.

Laupahoehoe Transp. Co., 91 Haw. 224, 982 P.2d 853 (1999); WIson

v. Keal akekua Ranch, 57 Haw. 124, 127-28, 551 P.2d 525, 527-28

(1976) .

B. | npl i ed easenent

In response to the subdivision issue, the Kinballs and
El evitch counter that the creation of an easenent, which is
specifically exenpted by the Hawai i County Code, prevents the
| ease frombeing illegal. The Kinballs and El evitch support this
clai mof an easenent by relying on evidence indicating Lincoln
intended to create a 1-acre easenent appurtenant to the 0.8 acre
| ot .

The Rai kes, on the other hand, contend that the record
is insufficient to support the jury's finding of an inplied
easenent, consisting of the residence and the surroundi ng one
acre, over the 17.7-acre lot in favor of the 0.8-acre |ot.
Specifically, the Rai kes aver that the Lincoln Trustees did not
create a 1l-acre easenent upon conveyance of the 17.7-acre and
0.8-acre lots, and that the “comon source of title” rule
precluded the introduction of evidence of Lincoln's intent as
irrel evant.

“We have recogni zed that a conveyance of a portion of a
| arger parcel of |and owned by the grantor may result in the
creation by inplication of an easenent corresponding to a pre-

exi sting quasi-easenent and burdeni ng one of the resultant
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parcels in favor of the other.” Neary v. Martin, 57 Haw. 577,

579-80, 561 P.2d 1281, 1283 (1977) (citing Stibbard v. Rego, 38
Haw. 84 (1948)).

In Neary we distingui shed between a “true easenent”and
a “quasi - easenent ”:

Al'l inmplications of easements necessarily involve an
original unity of ownership of the parcels which later
become the dom nant and servient parcels. When A owns

Bl ackacre, it is not possible for A as the owner of the west
hal f of Bl ackacre to have a true easenment with respect to
the east half of Blackacre; but it is both possible and
frequent to find A using the east half of Blackacre for the
service of the west half of Blackacre, as for exanple, when
the east half of Blackacre contains drains, or sewers, or
irrigation ditches, or roadways or stairways which increase
the usability of the west half of Bl ackacre. It is then
possi ble to describe A's utilization of one part of

Bl ackacre for the service of another part thereof as a
guasi —easenent, and to speak of the served part as the
guasi -dom nant tenenent, and of the burdened part as the
guasi - servient tenenent.

Id. at 580, 561 P.2d at 1283 (quoting 3 Powell on Real Property §

411 (Rohan ed., 1976)) (enphases added).

In order to deternmine that an inplied easenent exists,
t he pre-existing quasi-easenent nust have been: (1) apparent;
(2) permanent; and (3) either (a) “inportant for the enjoynent of
t he conveyed quasi-dom nant parcel[,]” or (b) “strictly
necessary” for the enjoynment of the dom nant parcel. See Neary,
57 Haw. at 580-81, 561 P.2d at 1283-84.

As this court explicated in Tanaka v. M tsunaga, 43

Haw. 119 (1959), “[A]n easenent corresponding to a pre-existing
guasi - easenent ‘does not pass with the land if the | anguage of
t he conveyance shows clearly an intention otherwise, or if the

circunstances are such as to exclude a construction of the
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| anquage of the conveyance as inclusive of the easenent.'”

(citing 3 Tiffany, Real Property, 3d ed., 8§ 781) (enphasis

added). The Tanaka court further explained, “Since the
inplication of an easenent from a pre-existing quasi-easenent is
made i n supposed execution of the parties’ intent, the

inmplication is never made where the evidence shows the absence of

such intent.” 1d. (quoting 3 Powell on Real Property, § 411)

(enphasi s added).

When Lincoln died, the Lincoln Trustees were given the
power to alienate the 17.7-acre and 0.8-acre lots as they deened
to be in the best interest of the estate. Lincoln's revocable
living trust grants to the trustees the power “[t]o purchase or
sell at public or private sale . . . , in such nmanner and on such
terms as the Trustee in its sole discretion nay deem advi sabl e,
any property, real or personal, which at any tine may constitute
a part of the trust property.” Simlarly, in Neary, we exam ned
a trust deed and observed that the trustee had the power to sel
the trust property free of any quasi-easenents, which nay have

been established by the settlor:

The trustee’s powers expressed in the trust deed included
power “to sell, encunber or otherwi se deal with any of the
trust property.” . . . The powers conferred upon the trustee
clearly authorized himto sell the trust property in such
portions and divisions as he determ ned to be in the best
interests of the estate. . . . W conclude that there was no
lack of power in the trustee to effectuate the intent to
convey the property to Appellees free of the quasi-easenment

57 Haw. at 583-84, 561 P.2d at 1285. Likew se, the trustee was
able to convey the property with the quasi-easenent, which would

then becone a true easenent once the trust property was severed.
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In this case, the record on appeal contains no evidence
that the Lincoln Trustees conveyed a quasi-easenent for use of
t he resi dence, when conveying the 0.8-acre lot to AFSC and the
17.7-acre lot to the Raikes. 1In fact, although the Kinballs and
Elevitch claimthat they have an inplied easenent to the
resi dence and the surroundi ng one acre, the deed fromAFSC to the
Kinbal I s specifically states that the 0.8 lot is conveyed
“subject to all . . . encroachnents affecting the property.”
Simlarly, Mark Kinball admtted that, when he purchased the 0. 8-
acre lot fromAFSC, he did not believe that he was acquiring any
interest in the house or the surrounding one acre. The record
suggests that the Kinballs understood that the Rai kes took
possessi on of the house with the consent of the trustees.
Moreover, the Kinballs and El evitch have not denonstrated that

the all eged one-acre easenent is “apparent,” “permanent,” and
“inmportant for the enjoynent of the conveyed quasi-dom nant
parcel.” Because the Lincoln Trustees did not convey a quasi -
easement -- even assum ng one exi sted before the Lincoln Trustees

took control of the land® -- the trial court did not need to

5 Even if we were to consider Lincoln's intent, there still would be
insufficient evidence to establish an inmplied easement. First, the | anguage
in the | ease agreenent between Lincoln and Kinmball does not indicate Lincoln
intended to create an easenment for use of her residence. Wth respect to the
one-acre “exenption,” the | ease states, “An area of one acre surrounding
|l essor’s residence shall be exempted fromthis |ease. Lessor reserves an
easement for access and utility purposes from Mamal ahoa Hi ghway to her
resi dence over the prem ses.” A plain reading of this |anguage denonstrates
that the | ease describes only an exclusion or an exenption — not an easenent
—- of the one acre. In addition, the maxim “inclusio unius est exclusio
alterius,” or the “inclusion of one is the exclusion of another,” as expl ained
in the 1CA’s opinion in Seltzer Partnership v. Linder, 2 Haw. App. 663, 670,
639 P.2d 420, 425-26 (1982), supports this interpretation. The ICA in Seltzer
quoted fromthis court’s decision in Tanaka v. M tsunaga, 43 Haw. 119 (1959),

(continued...)
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address whet her a quasi-easenment actually existed. Accordingly,

5(...continued)

in clarifying such maxim “Where the grantor specifically includes other
easements in the deed but omts the claimed easement, that fact nmay be
consi dered as an evidence of his intent to exclude the claimed easenment from
the conveyance.” Seltzer, 2 Haw. App. at 670, 639 P.2d at 425-26 (quoting
Tanaka, 43 Haw. at 124-25). Thus, in this case, the parties to the |ease
included an easenment for access and utility purposes, but none for use of the
one acre surrounding the house. The parties to the |ease indicated that they
knew how to use the term “easement,” but they refused to use it in describing
the one acre. Mor eover, the evidence adduced by the Kinballs and Elevitch
failed to demonstrate that the one acre easenment was “apparent,” “permanent,”
or “important for the enjoyment of the conveyed quasi-dom nant parcel.”

More inportantly, there was no severance of the property by
Lincoln to effectuate an inplied easement upon conveyance. Here, the | ease
failed to sever the 0.8-acre and 17.7-acre lots from Lincoln’s conmon
owner shi p because the | ease was void. As we have expl ai ned above, an inplied
easement may be cl ai med where there was a quasi-easenment only when there is a
conveyance of at |east part of the commonly-owned | and

Where such a quasi-easement has existed and the common
owner thereafter conveys to another the quasi-dom nant
tenement, the conveyee is in a position to claiman
easement by inplication with respect to the unconveyed
quasi -servient tenenment. \Whether this claimwill be
effective depends upon the satisfaction of certain
tests established by the cases. It is usually said
that the quasi-easement nust [be] “apparent,”
“permanent,” and “inmportant for the enjoyment of the
conveyed quasi-dom nant parcel.”

Neary, 57 Haw. at 580, 561 P.2d at 1283-84 (quoting 3 Powell on Real Property
§ 411) (emphases added). See also id., 561 P.2d at 1284 (“Where a quasi -
easement exists at the time of the severance of the parcels, a corresponding
easement may be inplied whether it is the quasi-dom nant tenenment or the
quasi -servient tenenment which is conveyed.” (Enphasis added). Because the
| ease is void, there was no severing of the 0.8-acre and 17.7-acre |ots by
Li ncol n, the common owner

Furthermore, even if the |ease were valid, the |ease was for a
peri od of only 45 years. Possession of the 17.7-acre |lot was to return to
Li ncol n upon the conclusion of the |ease, thus reinstating “common ownership”
of the lots and ending the “severance” of the property. At nmost, this would
create an easenent for the duration of the |ease term but not a perpetua
easement as argued by the Kimballs and Elevitch. See generally, Lalakea v.
Hawaiian Irrigation Co., 36 Haw. 692, 703-704 (1944) (“[Where the owner of
Il and subjects part of the land to an open, visible, permanent and continuous
service or easement in favor of another part and then aliens either, the
purchaser takes subject to the burden or benefit as the case may be.
The same is true where the owner of the fee |l eases either portion for a term
of years. The lessee takes the dem se subject to the burden or benefit as the
case may be.” (Footnotes omtted.)); Schm dt v. Eger, 289 N.W2d 851, 856
(Mch. Ct. App. 1980) (“G ven the nature and purpose of the severance
requi rement, we hold that the date of severance cannot be placed in the
m ddl e of a continuous possessory interest, but nust instead be placed at the
poi nt where the possessory interest first arose, which in this case is
the date of the |ease.”).
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there is no inplied easenent.®

Because the lease is void and the trustees did not
convey an inplied easenent, the circuit court: (1) erred in
denying the Rai kes’ notion for judgnent notw thstanding the
verdict; (2) abused its discretion in denying the Raikes notion
to alter or amend the judgnent on special verdict; and (3) erred
by entering its amended final judgment.

We note that the circuit court in this case granted
Keith Kinball an “exclusive perpetual easenent” in favor of the
0.8-acre lot over the 17.7-acre lot for “the purposes of using
and mai ntaining the house, and using, naintaining the surrounding
one acre . . . for gardening, access, farm ng, |andscaping and
ot her reasonabl e uses and purposes.” Wile the granting of an
excl usive and perpetual easenent is not absolutely prohibited,

see, e.0., Seltzer Partnership, 2 Haw. App. at 670, 639 P.2d at

426, we enphasi ze that easenents, by definition, are “limted”

rights, Black’s Law Dictionary 509 (6th ed. 1990)

(“Traditionally, the permtted kinds of uses were |limted .
Aright in the ower of one parcel of land . . . to use the | and

of another for a special purpose not inconsistent with a general

property in the owner.”) (enphases added). See also Seltzer

6 As it stands, the Raikes own the 17.7-acre lot in its entirety,
including the house. Simlarly, the Kimballs own the 0.8-acre lot, subject to
the encroachment of the house. “An encroachment is an item attached to one
owner’'s land that illegally intrudes into another owner’s |land. The usua
cause of action against an encroachment is trespass . . . , although nuisance
theory may be applicable as well.” 9 Powell on Real Property § 68.09[1] at
38. Because (1) this issue was not raised on appeal, (2) this issue has not
been briefed, and (3) the record on this issue is not fully devel oped, the
trial court — not this court —- is the proper forumto fashion any
appropriate remedy.
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Part nership, 2 Haw. App. at 670, 639 P.2d at 426 (recognizing a

“specific, perpetual and exclusive easenent for roadway and

utility purposes”) (enphases added); 4 Powell on Real Property 8§

34.01[1] at 5 (WIf ed., 2000) (Easenents are “interests in |and

t hat are nonpossessory: they grant to A, the dom nant owner,

limted rights to use or to enjoy land that is lawfully possessed

by B, the servient owner.”) (enphases added); id. 8§ 34.02[1] at

10 (quoting Restatenent of Property 8 450) (Restatenent specifies

that an easement is an interest of a “limted use or enjoynent of

the land in which the interest exists”) (internal quotation
signals omtted) (enphasis added).

Here, the circuit court granted an excl usive perpetual
easenent for broad purposes: (1) “using and maintaining the
house,” and (2) *“using [and] maintaining the surroundi ng one acre

for gardeni ng, access, farm ng, |andscapi ng and ot her

reasonabl e uses and purposes.” But, historically, Hawai‘ courts
have restricted easenents to specific, limted purposes. See,

e.qg., Gty and County of Honolulu v. Boul evard Properties, Inc.,

55 Haw. 305, 517 P.2d 779 (1974) (for utility); Create 21 Chuo,

I nc. v. Southwest Slopes, Inc., 81 Hawai‘i 512, 918 P.2d 1168

(App. 1996) (for access to fish and use beach); Consoli dated

Amusenent Co. v. Waikiki Bus. Plaza, Inc., 6 Haw. App. 312, 719

P.2d 1119 (1986) (for access); Rogers v. Pedro, 3 Haw. App. 136

642 P.2d 549 (1982) (for utility purposes); Henm Apartnents,

Inc. v. Sawer, 3 Haw. App. 555, 655 P.2d 881 (1982) (for utility

and pedestrian purposes); Seltzer Partnership, 2 Haw. App. at
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663, 639 P.2d at 420 (for roadway and utility purposes). As

Powel | on Real Property points out, an interest in fee sinple

cannot be di sguised as an “easenent”:

The requirement that the easement involve only a |limted use
or enjoyment of the servient tenement is a corollary of the
nonpossessory character of the interest. If a conveyance
purported to transfer to A an unlimted use or enjoyment of
land, it would be in effect a conveyance of ownership to A
not an easenent. It is, of course, possible to create an
easement that excludes the servient owner wholly from sonme
specified uses of the servient |and, as for exanple, the
springs of water |ocated thereon. Whenever an easement

exi sts, the servient owner is privileged to use the servient
land in any way not inconsistent with the |imted use
permtted the easement owner

8§ 34.02[2][a] at 12 (enphases added). See also Thonpson on Real

Property 860.04(b)(2) at 459 (Thomas ed., 1994 & Supp. 2000)
(“Where the exclusive easenent grants to the easenent hol der
exclusive use for all purposes, the easenent nore closely

resenbles a fee interest and, sonme courts say, should not be
considered an easenent.”). Thus, courts nust ensure that an
easenent is not effectively -- though inproperly -- used to

convey an interest in fee sinple.

C. Mer ger of Estates

The Rai kes contend that the circuit court inproperly
denied their notion for partial sunmary judgnent. In such
notion, the Rai kes asserted that the principle of merger of
estates did not extinguish the | ease with respect to the 139-acre
| ot because (1) the |lease applied to both the 139-acre and 17.7-
acre lots and (2) Mark Kinball had only an undivided two-thirds
interest in the 139-acre lot. Simlarly, the Rai kes allege that

the circuit court inproperly denied their notion for declaratory
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judgnent. Because the lease is void, this issue is rendered noot
and we need not address it.

D. Award of Attorney’s Fees

Finally, the Raikes argue that the circuit court erred
by awarding attorney’'s fees to the Kinballs and El evitch because:
(1) there was no agreenent providing for recovery of attorney’s
fees; and (2) in the alternative, the Kinballs and Elevitch are
not the prevailing party.

This court has established that “[o]rdinarily,
attorneys’ fees cannot be awarded as damages or costs unless so

provi ded by statute, stipulation, or agreenent.” Weinberg v.

Mauch, 78 Hawai‘i 40, 53, 890 P.2d 277, 289-90 (1995) (quoting S.

Ut sunom ya Enters., Inc. v. Miomuku Country Club, 76 Hawai ‘i 396,

399 n. 3, 879 P.2d 501, 504 n.3 (1994) (citations omtted)).
First, there is no valid agreenent that provides for
attorney’s fees. Even if the | ease were not void, it does not
provide for attorney’'s fees. Mdreover, even if attorney’ s fees
were authorized “by statute, stipulation, or agreenent,” the
Kinballs and Elevitch are likely not the prevailing party, given

our ruling. See Shanghai lnv., 92 Hawai‘ at 502, 993 P.2d at

536. Thus, no basis for attorney’'s fees exists in this case, and
the circuit court erred by awarding attorney’s fees to the
Ki nbal I s and El evitch.
V. CONCLUSI ON
Based on the foregoing discussion, we vacate the

circuit court’s: (1)(a) order denying the Raikes’ notion for
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j udgment notw t hstandi ng the verdict, (b) order denying the

Rai kes’ nmotion to alter or amend the judgnment on special verdict,
and (c) amended final judgnment regarding the finding of an
inplied easenent; and (2)(a) order awarding attorney’s fees and
(b) anmended final judgnent concerning such award. W remand for
further proceedings — including the fashioning of any equitable

remedi es that may be appropriate -- consistent with this opinion.
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